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SUMMARY OF ARGUMENT. 


The respondent in referring to Cohu v. Commuis- 
sioner in their brief have failed to recognize that Cohu 
had no interest and had paid no value for the stock. 
Said stock was promotional stock and had no par value 
and the par value at the time the release of said stock 
would have been the controlling fair market value to be 


determined as the basis for capital gains. 


The respondent further erred in referring to Fred 
eda, Compussioper, 15 T.C. 195 (1950) m that 


Po es 


Hall had merely a right to the stock if he performed 
the conditions precedent of actually rendering services. 
Said services had to be rendered prior to delivery of 
the stock so it was merely a bonus, or petitioner had 
a right to@arn the stock, but services were a prereqin- 
site to his actually having earned the right to title of 
said stock. This has no application of the present mat- 
ter: 

In the case of the Estate of Arthur L. Hobson v. 
Commissioner, 17 T.C. 854 (1951) the Court recog- 
nized the equitable ownership of Langdon and although 
Hobson held the legal title they did recognize the fact 
that the stock ownership did belong to Langdon and 
Langdon was charged with the dividends. 


There is a case specifically on point which is the case 
of Robert Lehman v. Conunissioner, 17 T.C. 652. In 
this case Robert Lehman had purchased the stock for 
$17,000.00, but it was subject to being delivered after 
certain restrictions were removed. Said restrictions 
were removed on the last day of 1943. The stock was 
sold for approximately sixty odd thousand dollars in 
March of 1944. The Commissioner attempted to get the 
evaluation as of January 1944 which would be a greater 
fair market value than it was at the time of the pur- 
chase on the basis that there had been no delivery and 
had been subject to certain restrictions and therefore 
denied the base of $17,000.00. The Court properly 
held that Lehman had established the contractual price 
at $17,000.00 had used that as a base for reporting 
capital gains and that said reporting was proper. 
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ARGUMENT. 

In reply to the argument of the respondent the Tax 
Court erred in that it recognized the fact that the pe- 
tioners had made an agreement with Malin to sell him 
the stock at their cost of $1.00 per share if and when 
the stock was delivered to them. Malin recognized 
this by purchasing said stock when it was made avail- 
able to them in 1960. However, the Court failed to take 
into consideration the fact that the Foundation had a 
contract with the petitioners to furnish the stock at 
SleCOsperssiare. Whey had cancelled out in effect by 
this agreement the indebtedness due to the petitioners 
by the Foundation for services rendered prior to the 
agreement. Therefore, it is inconceivable how you can 
recognize a contractual agreement to purchase a stock 
at $1.00 per share by the petitioners and their agree- 
ment to sell to Malin at $1.00 per share and divide 
said contract. 


In the respondent’s very brief on page 11 of said 
brief, they show the Foundation trustees who were not 
under the control of petitioners had resolved on March 
24, 1960 that the officers be instructed to confer with 
counsel with the view towards implementing as expedi- 
ously as possible the memo of agreement, dated Janu- 
ary 3, 1959. This was complete recognition of the con- 
tractual liability and the performance of said liability. 


The Commissioner has raised much issue as to con- 
structive receipts. The taxpayers should probably have 
properly reported the income in 1959, but were under 
the impression that they could not report it until such 
time as they had received it. Although they did establish 
the purchase price at $1.00 per share. When the stock 


= 


was received in 1960 they properly took it into their 
income as $1.00 per share and when sold in 1961, they 
properly reported the difference as capital gain. The 
portion allotted to Malin was sold to him at $1.00 per 
share. The fact that there was a condition subsequent 
that in the event the corporation was unable after a 
five year period to release the stock and tender them 
the stock, that then they would have the possibility of 
reverting to a claim for salaries against the Founda- 
tion, does not constitute any receipt in the future of 
said stock. The conditions of restriction were known 
to both the Foundation and the petitioners at the time 
of the purchase and the agreement was that they would 
wait for actual delivery of the stock. This they did 
and when they received it they brought it into their in- 
come at the agreed on purchase price. 


The petitioners therefore request this Honorable 
Court to recognize the fact that they had a contract as 
of January 3, 1959 with the Foundation in that they 
agreed to participate with Malin in part of that con- 
tract. If the Court would recognize the contract of 
Malin, they must necessarily recognize the contract to 
the petitioners from the Foundation. No respectful race 
track would allow a thoroughbred on the track that was 
three-quarters horse and one-quarter mule, nor can a 
contract be recognized for twenty-five percent and de- 
nied for seventy-five percent, when the same factual 
situation covers both sides or all aspects of said con- 
tract. 


Dermot R. Lone, 
Attorney for Petitioners. 


